Case 1 ■□6-CV-02045-EGS Doc 



ANN MARIE MOGENHAN, 
Plaintift; 



tionNo. 1:06-02M5-EGS 



Puriuiinl 10 Rule 55 of ths Federal Rulei of Civil Procedure, and LCvE 5 
Plaindff.AjineManeMo^nhan, respectfully submits its repLy to Defendanl'sOpposiao 
PlaintifrsMotion for Summary Judgment. Plaintifrs memorandum in support of lis repi 
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ANN MARIE MOGENHAN, 



toitsmotionforsunimaryjudgmenl filed February 13,2007. The^e fads occurred following 
PlainUffB aforementioned fiUng date. 

1, On February 27, 2007, and March 7. 2007, Defendant sent lo Plaintiff 
correspondence referencing a response to the FOIA request (eshibit "II"). 

2. The corrEspondenceacknowledgesthattiiegovemmenthasnow supplied to Plainllft 
the following: (a) Reports of Investigation related to two equal employment opportunity 
complaints filed by Plaindff. (b) Plaintiffs security clearance background investigation file; 
and (c) a Secret Service Office of Inspection cnminal invesHgation file concerning Ms. 



Casef06-cv-02045-EGS Document 12 Filed 03/16/2007 PageSof 7 

3. The correspondence furlhernoteslhaLthegovemmencreleascdthedocumenls in two 

batches, L03i and 43 page i respectively. 

4. The correspondence further acknowledges that Plaintiff paid S541.30, yet the 
goveramenl now contends that there will tie a refund in the amount of M44.60, due to its 

5. PlaintiffscounselreceivedchelascoftheserecordsonMarch 12,2007. Notably, 
while they may have been received tiy the office on March 9, 2007, Plaintifri counsel did 

not go through his Friday mail until March 12. 2007. 
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ANN MARIE MOGENHAN, 



MEMORANDUM OF POINTS AND AUTHORITIES IN 



This Is an action by Plaintiff Ann Marie MogEnhan ("Mngenlian," "Plaintiff') to 
redress actions laken individuaLly and collectively by Defendant, Department of Homeland 
Security, ("Defendant") based on the Freedom of Information Act C'FOIA''), 5 iy.5.C. i 
552 n seq. 12000). Plaintiff on a number of occasions submitted requests and paid the 
appropriate fee to obtain her employment file from the Defendant's Secret Service 
Department. Without any explanation. Defendant failed tocomplywitii these requests. As 






Judg 



■anted. 



FACTUAL BACKGROUND 
linHff adopts, by reference.itsStatemer 
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II. ARGUMENT 

A. DefeadBnt's ArgumHit is Without Merit 

Defendaiifs argument ib thai [here never was a request for PlaintifFs emrloyment 
file. As such, it had no duty lo present ttiis file lo Plaintiff. 

presented in Plaintiffs Motion for Summary Judgment and Complaint, make clear that 
Plaintiffs June 1 I. 2004 (Dkt. S, exhibit "I") was responded to by Defendant, thai it 
understoodtherequest-Jtadyised that the file was 5SI3 pages; it charged $541.30 (Dkl. 3, 
exhibit "2"). Defendant did not foUnw through on Plaintiffs request for her file until 
February 27, 2007 and March 7, 2007, almost three years later. 

Defendant represented that there were S513 pages for PlainBff s aforementioned 
request, Plainlifrwnsjustifiedinbelievlngthat its request included Plaintiff s employment 
file and allrecDrdBrelated lo Plaintiff. Plaintiff contends thai in response to this motion. 

defense in this case. 

B. Plainlirr Has Suhstantially Prevailed In This Cose 

purpose of atloraey fees, court should consider whether prosecution of action could 

causati ve effect on deUveryoflnformalion.C;antionv/flS.(1982.CAl I Ga) 678 F2d 1363, 
G Media L R 1933, 32-2 USTC P 9437, 50 AFTR 2d 5407, 63 ALR Fed 657. Where filing 
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for purpose of attorney fee award. SfcgTi/; M/g. Co. V WtfiB, ( 19S4, CA6 Tenn) 735 F2d 
971, I16BNALRRM 2569, 101 CCH LC P 1 104Q, vacated on other grounds, op replaced 
(1934. CA6 Tenn) 741 F2d gS2, 117 BNA LRRM 2160, 101 CCH LC P 11162. 
Inlhecaie at bar, therein clear and certain link between the filing of this action, 
coupled with the flling of this motion and the production of the J074pagesof records nearly 
three years later. Defendant would not have produced these records wittiout the litigation 
activity; and as such, even though Plaindff used the term, "employment" file, rather than 
"investigaeve"filelnltscomplaint.Plaintifrscihibits which detail the correspondence, put 
Defend ant onnodce that the records which Defendant ultimately sent on theaforemendoned 
dates were at issue. Consequently, the Court should at minimum, enter Sumntary Judgment 
for the Plaindff with respect to the UUgatioa acdvity related to the invBstigBtive files. 
Defendant has produced absolutely no defense as to why it took close to three years to 

Should the Court rule that Plaintiffs complaint did not sufficiently refer to the 

permit Plaintiffto amend his complaint to state the claim with more particularity. Either 
way, die case is one in which Plaindff would have had no records submitted to her but for 

C. DerendBDl's ProcednrBl ArEumenls are Withoul Merit 
Defendant argues that Plaintiff failed to file a certificate of service for this motion 
with the United Slates Attorney's Office. That argument is without ment. Plaindff filed the 
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adydefendingthecase. Thisiseasily 



CONCLUSION 
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U.S. Depsnmeiil of Homel.ind Security 
UNITED STATES SECRET SERVICE 



4350M tg meryAvenue 

S it 60IN 

B Ih d Maryland 20814 



A search for records responsive to tliis request indicates that tlie Secret Servicemaii 
fonr investigative flies c onceraing your cLent. Thesefllesconsist of two Reports of 
Investigation reLated to two equal employment opportunity complaints fl led by Ms. 
Mogenh an while she was employed by Uie Secret Service(the ROIs); her secnrity 
clearancebackgroundinvestigationflle<theBackgrDund File), and a Secret Service 
Office of Inspectioncriminal investigation fileconcemingMs.Mogenhan(ttieInsp( 



referf 



Backgrou 



:. Hov 



sevenpages contained in this file are properly withheld in 
1 974 (Privacy Act), titleS of the Untied StatesCode, section 552a{iX2)(A) and the 
Freedom of Information Act (FOIA), dtleS of the United StatesCode, section 552 (bXQ 
and (hX'^(C). This material is being wittlheld pursuant to TitleS, United States Code, 
exemption PrivacyActexemption(a)(j)(2XA), as information compiled for the purpose 
of identifying criminaloffenders and alleged offenders andconsisHng only of identi&ing 
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wooldv fliwarrantcdinvasionofpersonQland/WQsinfomiationcompikdfor 

lawenwty j)U!po3es,thedi5closureofwhich could reasonablybe expected to 

Iq regard to the Inspectioa File, that flle is not available to yourclient under the Privacy 
AcL The Inspection Fileis a part of the Secret Service's Criminal Investigative System of 
Records, which is eiempt frmn tlie access provisions of the Privacy Act pursuant to 
Biemption (JX2). §^66 FR 4S362. Portions of the Inspection Rle are, however, 
available to yourclient under Uie FOIA. The portions of tiie Inspection File that are 
releasable under the FOIA are enclosed wilh this letter. Certain information in ttie 
Inspection Fileis being wilhheld under eiemptions(bX6) and (b)(7)(C) as information 
thedisclo5ure of which would lead to an unwarranted invasion of privacy, and/oT 

reasonably be expected to constitute an unwarranted invasion of personal privacy. 43 
pages of the Inspection File are being withheld in full under tiie two exemptions cited 



I fliat certain of the information contained in the 

been referred to these agencies for direct response to Ms. Mogenhan. 

ThcSccretServicehasreleased to Ms.Mogenhanwifti this letter 1031 pages of 
responsive information. Becausethe plaintiff has alreadysubmitledS54130(based on 
the earUer estimate of responsive documents to be released), the Secret Service will be 
processinga refund in the amount of S44B .20, which will be forwarded to the Plaintiff as 
expediBousiyas possible. 

35 days by wnHng to Freedom of Information Appeal. Deputy Director. U.S. Secret 
Service. 245 Murray Drive. Building410. Washington, D.C. 20223. 



Kathyl. Ly^ly ^ ^ 

Special Ageni in Charge, 

Liaison Division, Office of Government and Public 

Affeirsand Freedom of Information and Privacy 

Acts OfKcer, United Slates Secret Service 
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U.S. Dep^rlment of Homeland Security 

UNITED STATES SECRET SERVICE 



4550Montgomcry Avenue 

Suite 601N 

Belhesd a. Maryland 203 14 



Reference i s made to the inforaiaUon request you filed on behalf of your client. 
Ann Mane Mogenhan, relating to investigative files maintained by the United States 
Secret Service (Secret Servicel concerning lier. Further reference is made to our 
correspondenceofFebmary 27,2007 whereby »e released 1,031 pages of responsive 
material 

Further review of the materials that were withheld in full indicated that the enclosed 43 
Xngescouldbereleasedinpart, by removing the idenhfyinginformation of thin] parties. 
The idenhfvmg information concerning tfie tiiird parties continues to be withheld under 
exemptionfbKffl and (b)(7)(c). Thedisclosureoftiiisideilli^nginformation would 

enforcement purposes and could reasonably be expected to constitute an unwarranted 
invasion of personal privacy. 

Includmgfhe pages released with this letter, the Secret Service has released to 

Ms Mogenhan 1,074 pages of responsive information. Because tiie plaintiff has aheady 

submitted $S41 JO, ttie Secret Service will process a refnnd in the amount of t444.60 
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